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Arising out of Order-in-Original No 257/SUPDT/STR-MEH/2016 dated 28.01.2016 Issued by:
Superintendent, Central Excise, Din: Mehsana, A'bad-111.

;;}J4lc,Jcf1ttf / ,fart alT gi u Name & Address of The Appellants/Respondents
Mis. Ganesh Mandap Decorator

gr r4lamat sriqe at{ ft anf fr ,feral al sr4ha [RR Jar aar?
• Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:-

#tr yen, qr zyen vi aras or4lRq nnf@raw at ar@a:-
Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-

'Rafla 3rf@)fr,1994 #t err es # siafa 3rat af au at u aft
Under Section 86 of the Finance Act 1994 an appeal lies to :-

-q-ft-cr:r &flu ql var zyca, qr zre vi ara 3r@tr +nnf@var 3j.2o, = #ea zrRaza
cb+-lll'3°-s, ~ "'JTR, '1li$'-lcil61Ici-380016 .

· The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r4)#tr rrznf@raw at ff)a 3rf@fr, 1994 cB7" tlRT 86 (1) cB" 3iafa 3ft
~ Pillflli:le1"1, 1994 # fa 9(4)# sif feufR utf y.€) if 'i:IN ~ if cBl" "GlT
'if qi r#a er fGr ark f@6a rft l n{ elst 4Rd ht# afez
(si va rm[Ia If a)f) sit merfru em =anf@aw at uragl Rer , cflTI cB" -;,ffem
fll4GJPJcjj &Bf ~ cB" .-{Jlll41d cB' izrzra zz ai~ha a gr # a sri ara a6t
min, an alt i 3it aura mm if u; 5 al zl Ura a % cfITT ~ 1000 / - 1:Jm=f ~
wfi I uizjaa at nit, anu #l air ah cnuu mnr ifT 5 al4 zT 50 Gal la m m ~

·· 5000 /- 1:!mi ~ wfi I ni ara at mi, an #kt mir it canra mu if nu; 5o Garg zTT
~ \TlifciT t cffii ~ 10000 /- 1:!mi~ wfi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994

. and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
· and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10, 000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public

. Sector Bank of the place where the bench of Tribunal is situated.
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(iii) imfm 37fe),f1, 1994 bl qr 86 #1 Gu--err (2-q-) cB" 3TI'J'T@~~ Pi<-ll-Jlqc>fl, 1994 cB" frlwr 9 (2-q-)
cB" 3TI'J'T@~ ffl \ffl:tf.7 # at T r#if ya Una arr nga, #hr Gara gr/ rrgrd, #hr Gara
gee (r8ta)arr >ffcn:rr ( ffl "ff WITfum >lftr eh) sitmg/srzra agar 3erar sq srga, #€ta
nr yen, 3rat =nrznferawr at 3mar av#R a gg fr qi tu snr zrca ate/ srga,tu war yea rr qfa mer 6t uf rft en I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. qerizitf@er urn1au yea 3rf@fa, 497s #t gruf tJx~-1 cB" sia«fa ferfRa Rag srgare 3re
"([cf Ferra If@rant # arr?r al ufa tJx xii 6.so/-h at naru zyca fezt st arf@gt

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. «far zea, qr zyca vi hara sr9lat -urn@aw (nrff@4f@) Ramal, 1982 i affa vi arr idfer
l=fflIBf <ITT +tfA-Jfaa m cf@~~ 3Tix '4'r en 3affa fqu utar &t

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. «lmr area, hc4hrsen areas vi ara 3r4hr qfeaur (@fl4a a gfcr 3r4hi #mi # #c4hrsea
~n;:q;~, f~\/1/ cfi'I' ttm ~(Stj;' cfi" 3rc:rarc; far#tr(siczr-) 3f@0frar egg(e& Rt vicar 29) f@Gia..:,

·s.ec.2&¥ sat# fa=fr3rf@err+, r&&g Rtarr z3 ±aiair #hara ast aftarrRt a&, aarr fGfa#r a{rd
R?r saracar 3rGarf,arffz ur± 3iaaiaarts an#arf@aerufraatgvs tarf@rargt
acfir sealaresvi haraa 3krarci"WT fcl;v·r erca#fer enfa?

(i) lITTT 11 @t #air fuiR ta
(ii) cal sat t f a ara afar
(iii) ~ m:rr fif ;qJ-t lei t>t"t iii fi!tm:r 6 iii 3:fa"arc:r &<f tci,Ji

-> 3IToT~Rf~ fcn"~ lITTT cfi" VlcitITa'rfcmft<:r (~. 2)~, 2014 t" 3varaftarruf@rat a
~lff fcrmmfu:r~~'Q'cf 3Jtih;rcf;Tm-r~WJ'I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4)(i) ..~~r iii gfcr 3Jtlh;r~t-~a;~ ~n;:q;3nm ~n;:ci;mavs faafea lTT aTWT fcl;vmr ~W<nt-
.:, .:, .:,

IO% 3fdraloi'R 3ITT'-;;n:T~G'U"s faci11'&a tn"ci'ifc\"Us~ IO% 3fdraloi'R'Ci'n'"IT~~,.:, ?
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." ., "'•,.
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F.No.V2(Decor)O8/STC-III/16-17/A.I

ORODER-IN-APPEAL

This appeal has been filed by M/s Gansh Mandap Decorators, 77, Nilkanth Society,

Opp. Rajkamal Petrol Pump, Mehsana, Gujarat (for brevity-'the appellant") against order-in

original No.257/Supdt/STR-Meh/2016 dated 28.01.2016 (hereinafter referred to as

"impugned order") passed by the Superintendent of Service Tax Range, Mehsana Division

(hereinafter referred to as 'the adjudicating authority").

2. A show cause notice dated 11.03.2013 was issued to the appellant for non-filing of

ST-3 returns for the period from April 2012 to June 2012, by proposing penalty in terms of

Rule 7 of Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994. Vide the

impugned order, the adjudicating authority has imposed penalty of Rs.20,000/-. Being

aggrieved, the appellant has filed the instant appeal on the grounds that the impugned order is

patently against law, contrary to the facts on record and the imposition of penalty is required

to be set aside; that they had filed application for cancellation of service tax registration vide

letter dated 27.04.2005.

3. Personal hearing in the matter was held on 04.01.2017 and Shri Atul V Kavalanekar,

Advocate appeared on behalf of the appellant. He reiterated the grounds of appeal and

submitted that the appellant has surrendered their service tax registration on 27.04.2015,

hence not required to file any ST-3 return thereafter.

4. I have considered the facts of the case and submissions made by the appellant in the

appeal memorandum. The limited issue to be decided in the instant case is relating to

imposition of penalty for non filing of ST-3 returns during April 2012 to June 2012.

5. As per provisions of Section 70, every person liable to pay service tax, shall himself

assess the tax due on the service provided by him and shall furnish a return in the prescribed

format before the concerned authority. As per amended Rule 7 of the Service Tax Rules,

0 1994, form ST-3 required to be submitted by the 25th October 2012 shall cover the period

from 1" April 2012 to 30th June 2012. Rule 7C of the Service Tax Rules 1994 stipulates

penalty for non-filing of prescribed ST-3 returns in time. The statute prescribes that from the

date prescribed for submission of ST-3 return, rupees five hundred for the delay of fifteen

days, one thousand rupees for beyond fifteen days but not later than thirty days and beyond

. thirty days, an amount of rupees one thousand plus hundred rupees every day. The provisions

to the said Rules provides the total amount payable in terms of the said rule, for delayed

submissions of return, shall not exceed the amount specified in Section 70 of the Finance

Act. i.e Rs.20,000/-.

6. In the instant case, the appellant has argued that they had surrendered their service tax

registration vide letter dated 27.04.2005. A copy of the said letter has submitted by them

along with the appeal. On perusal, I observe that the appellant had surrendered their service

tax registration No.AHD-III/MEH-1/MAK./1221 dated 28.02.2014 on the grounds that their

turnover of taxable income is very much below of the exemption@?Roever, vide theEA
87-
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impugned order, the penalty was imposed for non filing of ST-3 return against registration

No.ABHPP7321HST001. As per Board's circular No.97/8/2007-ST dated 23.08.2007, no

ST-3 return is required to be filed if a person who are not liable pay service tax because of an

exemption including turnover based exemption. The said circular states as under:

"6.1 The service tax return is required to be filed under Section 70 of the Act read with
rule 7 of the Rules, by "any person liable to pay the service ta:". This return is required to
be filed on a halfyearly basis, in Form ST-3. For the periodsfrom April to September and
October to March, it must be filed by the 25 October and the 25th April respectively.
Further, 'Input Service Distributor' is also required to file this return. Persons who are not
liable to pay service tax (because ofan exemption including turnover based exemption), are
not required tof7le ST-3 return."

7. From the above, it is very much clear that no ST-3 return is required to be filed by an

assessee, if he is availing turnover based exemption. In the instant case, it is fact that the

appellant has surrendered his registration on 27.04.2005 due to the reason that their clearance

value is below exemption limit. In the circumstances, the penalty imposed by the

adjudicating authority is not proper and correct. Further, the statute itself provides the

adjudicating authority to waive the penalty if the service tax payable on gross amount is nil.

However, I observe that the adjudicating authority has not looked into the facts and

circumstances of case under which the appellant was not filing the return, while imposing the

penalty. Further, though the Board's above referred circular and Rule 7 C of Service Tax

Rules empowered the adjudicating authority to waive the penalty in certain circumstances as

discussed above, he had not done so. Therefore, looking into the facts and circumstances, the

penalty imposed is required to be set aside and I do so.

8. In view of above discussion, I set aside the impugned order and allow the appeal.

314aaaf arrzRta{ 3r4tita feqzrt 5uh at# fan starI The appeal filed
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by the appellant stand disposed of in above terms.

Attested

<!9wwv
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.
To
Mis Gansh Mandap Decorators,
77, Nilkanth Society, Opp. Rajkamal Petrol Pump, Mehsana, Gujarat

228i «O--(3air gin)

3rgr (34tr-I)
Date:25/01/2017

1_i
Ii
!9
ii,,,,
·.' ·.,·

,
t,

Copy to:- 1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
:·/The Assistant Commissioner, Central Excise, Mehsana Division.
V Guard file.

6. P.A.


